
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



POSSIBLE FEDERAL TRUST LEGISLATION. 

Discussion of the trust problem has lessened, but it has not 
been solved. Prosperity has only made it seem of less present 
importance. When men have plenty of work at good wages 
they are not looking for the effects of combination. But if bad 
times come the trust question will be a vital one. It is worth 
while to consider some phases of it in advance of adversity. It 
is well to know what we can do even if we do nothing. 

Co-operation has succeeded competition. Combination is 
the modern business method. The control of many branches 
of industry is concentrated in the great corporations called trusts. 
Industrial conditions have been revolutionized within the past 
decade. 

Any radical change in methods of conducting business, af- 
fecting a whole people, must produce both good and evil. The 
account cannot be one-sided. Cheap goods are dear when their 
production cheapens men. Absentee capital in building up 
local industries may destroy local public spirit. Public pros- 
perity may be at the expense of public welfare. But balancing 
the good and the evil of the trust is of little avail, and no one is 
wise enough to furnish the scale. New conditions must be faced. 
The trust is the result of the operation of economic principles. 
It cannot be abolished. It may be regulated. 

Federal control of trusts would, undoubtedly, accord with 
the sentiment of the people. The messages and speeches of 
President Roosevelt in favor of the assumption by the national 
government of a supervisory power over trusts have been both 
a guide to, and an indication of, public thought. The stumbling 
block has been the limitations of the Constitution. It is con- 
ceded that Congress has no power over intra-State trade, and it 
has been generally assumed, in view of the decision of the Supreme 
Court in the Sugar Trust case 1 limiting the application of the 
present anti-trust law, that an amendment to the Constitution 
would be necessary to reach the ordinary producing trusts. It 
is our purpose here to suggest other effective legislation which 
seems possible without a constitutional amendment. 

Modern trusts are industrial combinations in the form of 
corporations. The corporate form has come about through a 

'United States v. E. C. Knight Co. (1895) 156 U. S. 1. 
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process of evolution in an endeavor to make effective the tendency 
toward co-operation in the face of adverse judicial decisions. At 
first, a simple association, without community of financial interest, 
was formed by corporations or individuals engaged in the same 
line of business for the purpose of maintaining prices or limiting 
production. These associations were declared to be illegal, as 
tending to suppress competition, and, consequently, as being 
against public policy. To avoid the effect of these decisions, 
the trust form of combination was adopted, whereby a union of 
interests was effected by depositing the stock of several corpora- 
tions in the hands of a trustee for a common purpose. The 
trust form, in its turn, was condemned by the courts, not only as 
constituting an unlawful combination, but because it violated 
elementary principles of corporation law. Finally, the present 
method was evolved of forming a purchasing or holding corpora- 
tion to acquire the property or stock of the several corporations 
proposing to combine. This corporate combination — a cor- 
poration which is itself a combination — is the "trust" of to-day. 
The name of the earlier form clings to the later development. 

The corporate character of the trusts may furnish the foun- 
dation for any additional federal legislation regulating them. 
And while the legislation we shall suggest, like the present anti- 
trust act, must be based upon the commerce clause of the federal 
Constitution, its constitutionality will depend upon other prin- 
ciples than those upon which the present statute rests. 

The commerce clause provides that Congress shall have power 
"to regulate commerce with foreign nations, and among the 
several States and with the Indian Tribes." Under this grant 
of power, Congress in 1890 enacted the present statute, called 
the Sherman law, which declares all contracts, combinations 
and conspiracies in restraint of interstate commerce illegal, and 
imposes severe penalties upon all persons making such contracts 
or engaging in such combinations or conspiracies. 

The principal object of the statute, as shown by the debates 
in Congress, was to cope with the trusts of the time — the Beef 
Trust, the Standard Oil Trust, the Barbed Wire Fence Trust, 
the Sugar Trust, the Cordage Trust, the Cotton Seed Oil Trust, 
the Whiskey Trust and others — which then excited the popular 
indignation and apprehension. Proceedings under the statute 
were instituted against the Sugar Trust, and it was shown to 
have almost an absolute monopoly of the business of refining 
sugar. The Supreme Court, however, dismissed the proceedings 
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upon the ground that the combination related only to manu- 
facture — to production — and that while the article might have 
been manufactured for sale outside the state, still interstate com- 
merce was affected only indirectly and remotely. The decision 
was based entirely upon the distinction between manufacture 
and commerce. Manufacture is transformation. Commerce is 
intercourse. Manufacture is carried on in a particular place. 
Commerce is the transportation of the manufactured article from 
one place to another. 

The effect of this decision was to remove from the operation 
of the Sherman law the very trusts it was originally directed 
against and to confine it to combinations of transportation com- 
panies — which manifestly affect interstate commerce — and to 
those combinations of producers in which an attempt is made to 
directly control disposition. 

While the present statute is insufficient it cannot be effec- 
tively amended. It already prohibits all combinations in restraint 
of interstate commerce. Neither its terms nor its application 
can be broadened. It reaches the constitutional limit in the 
regulation of interstate commerce through the removal of restraint. 
Its purpose is to permit commerce between the States to flow in 
its natural channels unrestrained by any combinations whatso- 
ever. But the regulation of commerce may consist in the im- 
position as well as the removal of restraint. It may be necessary 
to place limitations upon interstate commerce. Congress may 
be required to exercise control over the instrumentalities and 
means of commerce. 

"Commerce among the States consists of intercourse and 
traffic between their citizens, and includes the transportation of 
persons and property, and the navigation of public waters for 
that purpose, as well as the purchase, sale and exchange of com- 
modities. The power to regulate that commerce, as well as 
commerce with foreign nations, vested in Congress, is the power 
to prescribe the rules by which it shall.be governed, that is, the 
conditions upon which it shall be conducted; to determine when 
it shall be free and when subject to duties or other exactions. 
The power also embraces within its control all the instrumentalities 
by which that commerce may be carried on, and the means by which 
it may be aided and encouraged." 1 

If, then, we are able to show that trusts in the form of corpora- 
tions may be instrumentalities of interstate commerce — irrespec- 

1 Gloucester Perry Co. vs. Pennsylvania (1885) 114 U. S. 203. 
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tive of the question whether they are combinations in restraint 
of such commerce — we shall present the question of additional 
legislation from a new standpoint. A trust does not contravene 
the Sherman law when it is confined to manufacture. If the 
combination relates to production it cannot be reached under the 
present statute even if its products become the subjects of inter- 
state commerce. It affects interstate commerce only indirectly. 
But if a trust as a corporation may be reached as an instrumen- 
tality of commerce the question is whether it engages in inter- 
state commerce at all — not whether it engages in it directly or 
indirectly. If it is a trust in contravention of the rule of public 
policy it may be prevented from shipping its goods across state 
lines even though, as a combination, it relates to production only. 
Under these principles the extent of the combination — the con- 
trolling question under the present statute — is unimportant. 

Now, a corporation is generally defined, in the language of 
Chief Justice Marshall, as "an artificial being, invisible, intan- 
gible and existing only in contemplation of law." A corporation, 
from another point of view, is described as "an association of 
individuals united for a common purpose." Both of these con- 
ceptions are in a sense right and in a sense wrong. The fiction 
that a corporation is a distinct entity is serviceable in indicating 
the rights and obligations existing between a corporation, its 
stockholders, and third persons. Still it is nothing but a fiction — • 
all imaginary. Similarly while a corporation is an association 
of individuals it is something more — the individuals compose, 
but are not the corporation. At the present time when innumer- 
able corporations are formed under general laws for the trans- 
action of all kinds of business, both great and small, a private 
corporation may properly be described — if not defined — as a 
business instrument employed by an association of individuals for 
the purpose of transacting business with limited personal respon- 
sibility. This description obviates the necessity for resorting to 
fiction, which may have its place in the relations between a cor- 
poration and individuals, but is out of place in the relations 
between a corporation and the state or nation. 

If a corporation is an instrument of business employed by an 
association of individuals it follows that such instrument becomes 
an instrumentality of interstate commerce where it is the means by 
which such individuals engage in interstate commerce. This 
seems clear upon authority as well as upon principle. Congress 
has created corporations to engage in interstate commerce and 
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such exercise of power has been sustained by the Supreme Court. 
Now, Congress has no express power to create corporations, and 
if — as the Supreme Court holds — it has implied authority under 
the power to regulate commerce to charter corporations "for the 
purpose of promoting commerce among the states," the reason 
of the rule can only be found in the fact that corporations are 
instrumentalities by which commerce may be carried on, or 
"means by which it may be aided and encouraged." 

An association of individuals employing a corporation as an 
instrument of business in a state other than that which authorized 
its existence, may be excluded. The individuals, as such, have a 
right to transact business in such state, but they have no right to 
employ a foreign corporation as an instrument of their business. 
Upon similar principles while Congress may not deny to individ- 
uals the privilege of engaging in interstate commerce why may 
it not prescribe conditions under which they may employ cor- 
porations as instruments for that purpose? 

We have seen that the grant of power under the commerce 
clause is general in its terms. Any legislation enacted by Con- 
gress thereunder having a relation to the end — the regulation of 
commerce — is constitutional. It is true that Congress cannot 
deny to an individual the right to engage in interstate commerce 
if the subject be lawful. It is also true that it cannot directly 
deal with production because production is not commerce. But 
it seems clear that Congress can by appropriate legislation reach 
the modern producing trust in so far as it is a corporation and 
an instrument of interstate commerce. Such legislation might 
incidentally affect production, but it would be no more rendered 
unconstitutional thereby than is the producing combination made 
subject to the operation of the Sherman law because it inciden- 
tally affects interstate commerce. 

Having considered generally the power of Congress over cor- 
porations as instrumentalities of interstate commerce let us now 
see in what specific ways it might be exercised. 

In the first place, Congress might enact legislation prohibiting 
corporations of such character that they are unlawful combina- 
tions under the laws of any state from shipping goods into that 
state. This is not only upon the principle that the corporation 
as an instrument of interstate commerce is subject to federal 
regulation, but upon the underlying principle that Congress may, 
under the commerce clause, remedy the evils caused by the opera- 
tion of that clause. 
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Under present conditions foreign trusts may, under the pro- 
tection of the commerce clause, do business in states with whose 
policy they are openly antagonistic, and with whose laws they 
are directly in conflict. This results from elementary principles 
of corporation law. A corporation created by the laws of one 
state has no absolute right to transact business in another. Its 
privileges in other states are permissive and depend upon comity. 
A state may exclude foreign corporations entirely. It may admit 
some and shut out others. It may impose such conditions — 
reasonable or unreasonable — upon those it admits as it may 
deem expedient. 

A foreign corporation doing a local business within a state is 
subject to its general laws and regulations. It cannot exercise 
within the state powers prohibited in the case of domestic cor- 
porations. The anti-trust statutes of a state apply to foreign as 
well as to local corporations in so far as they have plants or prop- 
erty within the state or are transacting a business not of an 
interstate character. Foreign corporations violating the pro- 
visions of such statutes may be ousted from the state. 

On the other hand, foreign corporations engaged in interstate 
commerce cannot be interfered with at all by state legislation. 
Under the commerce clause the Supreme Court has repeatedly 
held that state laws imposing conditions upon the sale of goods 
to be shipped into a state by a foreign corporation or individual 
are unconstitutional, as trenching upon the powers of Congress. 
The sale by a foreign corporation, by sample or otherwise, of 
goods outside the state, and their subsequent shipment across 
state lines is interstate commerce, with which Congress alone has 
power to deal. 

The consequence of this construction of the commerce clause 
is to render the states powerless to cope with foreign trusts, and 
to confine their power over foreign corporations to insurance 
companies and other corporations engaged in business of a local 
nature. The business of a great producing trust, in so far as it 
affects states other than that in which it is located, consists in the 
sale and delivery of its products. If the trust may sell its goods 
in all the states free from local regulation it is free from local 
laws, except in the state of its creation and in those in which its 
plant may be located. It may freely do business in other states 
although its objects and methods are antagonistic to the laws and 
policy of those states. The effect of the commerce clause, in the 
absence of action by Congress, is to force upon the whole country 
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the standard of that state which creates the trusts and which 
alone can directly deal with them. And this standard, as a limi- 
tation of power, is no standard at all. 

Congress has,, under the commerce clause, power to grant 
relief from this condition. Before the adoption of the Constitu- 
tion a state manifestly had power to entirely exclude foreign 
corporations — to shut them out from local business and from 
shipping goods into the state. There was a strange loss of power 
in transmission if Congress under the grant of power over in- 
terstate commerce, cannot now, in conjunction with state laws, 
grant as effective relief. 

The situation is analogous to that formerly existing with 
respect to the traffic of intoxicating liquors. Liquors shipped 
into a state were held to be subjects of interstate commerce and 
could be freely sold in the original packages. The consequence 
was that state prohibitory laws were readily evaded and liquors 
were shipped into the state and sold in open defiance of those 
laws. Congress, however, passed the Wilson Act — declared 
constitutional by the Supreme Court 1 — which provided in sub- 
stance that liquors shipped into a state should immediately be- 
come subject to its laws. The practical effect of this enactment 
was to restore to the states complete control of the traffic in in- 
toxicating liquors within their borders. Upon similar principles, 
Congress might pass a statute that foreign corporations of a 
nature prohibited by the laws of a state from doing business 
therein, should not be permitted to sell, ship or deliver goods 
across state lines into that state. Such a statute would supple- 
ment the existing powers of the states. They already have 
power to prohibit foreign corporations from doing a localized 
business in the state. The measure suggested would prevent 
such corporations from avoiding state laws through the operation 
of the commerce clause of the Constitution. 

But while the power of Congress to enact such legislation 
seems to exist, a conservative regard for the business interests of 
the country might prevent it from adopting such radical measures. 
The laws of the different states with respect to trusts vary so 
widely that the interests of the nation as a whole might not per- 
mit interstate trade to be made subject to such varying condi- 
tions. The remedy might be worse than the disease. 

The adoption of a uniform anti-trust statute in all the states 
would solve the difficulty. A federal enactment that a trust 

'In re Rahrer (1891) 140 U. S. 545. 
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corporation of the nature described in such uniform statute 
should not engage in interstate commerce would not be radical. 
But uniform laws regarding even uncontroverted matters are of 
slow growth. A uniform statute relating to trusts would be a 
practical impossibility. 

Another way in which Congress might exercise its power over 
trusts employed as instruments of commerce would be through a 
broad declaration of a national policy coupled with appropriate legis- 
lation. Thus this rule of public policy regarding the trusts may be 
formulated from the decisions of the courts of the whole country : 
Any trust or combination the object oj which is, or the necessary 
or natural consequence oj the operation of which will be, the prac- 
tical control oj the market for a usejul commodity is against public 
policy and unlawful. 

The rule furnishes a conservative standard. It is a test of 
illegality rather than of legality. Trusts not contravening the 
rule would probably be held invalid in many states. Trusts 
contravening it would, it is believed, be held unlawful in every 
state, unless'it be New Jersey. Congress might, upon the prin- 
ciples we have considered, declare this rule of public policy the 
national rule of public policy, and prohibit trust corporations 
that violate it from engaging in interstate commerce. 

Upon the same principles Congress, instead of enacting a 
comprehensive statute, might adopt more restricted measures. 
Thus it might deny the right to engage in interstate commerce 
to foreign trusts discriminating in the price of their products or 
giving rebates or special privileges for the purpose of destroying 
local competition. 

As auxiliary to a broad statute defining a national rule of 
public policy, or to statutes of limited application based upon 
the same principles, Congress might require all corporations 
engaged in interstate commerce to make public statements of 
their financial condition. The principles which we have stated 
would undoubtedly justify a much more comprehensive and 
effective statute relating to such matters than the act of 1903 
creating the Department of Commerce and Labor. 

We have thus briefly pointed out the possibility of additional 
federal legislation regulating trusts. Congress must determine 
the expediency of such measures. And if Congress adopt any 
of them it will then be for the Supreme Court to pass upon their 
constitutionality. To present them for consideration is the only 
purpose of this article. Walter C Noyes. 

New London, Conn. 



